Table of Contents

Contents

The Small Business CGT Concessions and Superannuation .............. 10
INntroducCtion . .. ... . 10

Notes about thisGuide ............ ... ... i, 11
The Small Business CGT CONCESSIONS . . . ... oottt 11
Small business entities . . ......... ... . 12
Earnout arrangements ... ... ... 12

Part A.

Roadmap - Small business CGT concessions and superannuation .14

A. Suggested roadmap for approaching the SBCs and superannuation . ... 15

A.1  Entity has sold an active asset (Roadmap A1) ..................... 15

A.2 Planning ahead to access the SBCs (Roadmap A2) ................. 17
Part B.

Satisfying the basicconditions . . . . ............. .. ... ... ..., 22

1. Satisfying the basicconditions ................................ 23

1.1 Introduction ... ... .. 23

1.2 Scenario 1 — The business entity is selling the assets .............. 24

1.2.1  Scenario 1 — When will the entity be a ‘CGT small business entity’? ........ 25

1.2.2 Scenario T — When will the business entity satisfy the $6 million net

assetvalue test? .. ... .. 27
1.2.3  Planning points — Maximum net asset valuetest ....................... 30

1.2.4 Scenario 1 — Maximum net asset value test or the CGT small business

entity test: whichis better? ... ... ... ... . . . ... 32

Small Business Concessions and Superannuation 3



Table of Contents

1.2.5 Scenario 1 - Applying the ‘active test’ to the business entity . ............. 33
1.3 Scenario 2 - Passive entity is selling activeassets ................. 39
1.3.1  Scenario 2 - Passive entities and the CGT small business entity test ....... 40
1.3.2  Scenario 2 - Passive entities and the maximum net asset value test ....... 45
1.3.3  Scenario 2 - Applying the ‘active test’ to a passiveentity ................ 46

1.4 Scenario 3 — The taxpayer is selling shares or units in a company
ortrust . . ... .. 47
1.4.1  Applying the general active asset test for shares (the '80% test’) .......... 49
1.4.2 Additional basic conditions for the small business CGT concessions .. .. ... 51

Part C.
The CGT orderingrules ... ...... ... . .0 62
3. TheorderinwhichtheSBCsapply........ ... ... . ... o... 63
Part D.

Qualifyingforthe SBCs . . . ... ... ... . i it i e 65
4. Qualifyingforthe SBCs . ........ ... ... i, 66
4.1 15-year exemption — What are the eligibility requirements? ... ........ 67
4.1.1  15-year exemption — Meaning of in ‘connection with retirement’ ........... 70
4.1.2 15-year exemption — Meaning of ‘permanent incapacity’ ................. 71

4.1.3 15-year exemption — Distributing the exempt amount from a company
Or UNIt ErUST . . .o 72
4.2 50% active asset reduction — What are the eligibility requirements? ....76
4.3 Retirement exemption — What are the eligibility requirements? ........ 77
4.3.1 Retirement exemption — Eligibility requirements for an individual .......... 78

4.3.2 Retirement exemption — Planning points to note about the exemption
(individuals) . ... . 81

4 © Insyt Pty Ltd 2024



Table of Contents

4.3.3 Retirement exemption - Eligibility requirements for a company or trust ... .. 83

4.3.4 Retirement exemption — Planning points to note about the exemption

(companies and trusts) . ... 87
4.4 Small business rollover — What are the eligibility requirements? . ... ... 89
4.4.1  Small business rollover — What are the consequences of choosing to
apply therollover? . ... . . 89
4.42 Small business rollover — What assets and expenditure qualify as a
replacement asset? . ....... .. ... 91
4.4.3 Small business rollover — What happens if insufficient expenditure is
incurred or no asset is acquired in the two-year replacement period? ....... 95
4.4.4 What are the consequences of CGT event J5/J6 occurring? ............... 99
4.45 What happens if the asset changes after the replacement asset
period has expired? . ....... .. . . . 100
Part E.
Contributing to superannuation - Initial review ............... 106
5. Contributing to superannuation - Initial review . .. ................ 107
5.1 Does the taxpayer intend to make a superannuation contribution? ....107
5.2 Important considerations when determining whether to
contribute to superannuation ........ ... ... 108
5.3 Differences between the non-concessional contributions cap
andthe CGT cap ...t 110
5.4 Review the acceptancerules ......... ... ... .. .. . ... .. ... 111
5.5 Planning opportunities and pitfalls with CGT contributions .......... 112
Part F.
ApplyingtheCGTcap .. ...... ... 114
6. The CGT Cap - ...ttt e e e e ettt aaaeeee e e 115

Small Business Concessions and Superannuation 5



Table of Contents

6.1

6.2

6.3

6.4

6.6

6.7

6.8

6.9

General characteristics of the CGTcap .............. ... ... ...... 116

Contributing to superannuation using the CGT Cap -

15-year exemption (individuals) .............. ... .. ... ... ..... 117

Requirements to be satisfied under S.292-100 (CGT cap) for

companies or trusts applying the 15-year exemption ............... 120

Table — Summary of time limits under the CGT cap

(15-year exemption) . ...ttt 126

6.5.1 Requirements to be satisfied under S.292-100 (CGT cap) for individuals

applying the retirement exemption . .......... ... ... ... 130

Applying the CGT cap to contributions — retirement exemption

(companies or trusts) . ......... . i 135

Table — Summary of time limits under the CGT cap

(retirement exemption) .......... .. ... 139
Planning strategies = CGT cap . ........ oot 142
6.8.1 General CGT cap strategies . ..., 142

6.8.2 What are some of the differences between the retirement exemption

and the 15-year exemption? . ... ... ... . 144
6.8.3  CGT cap planning with the 15-year exemption ......................... 145
6.8.4 CGT cap planning with the retirement exemption .. ..................... 148

In specie transfers of property into an SMSF using the 15-year or the
retirement exemption . ...... .. ... 148

6.9.1 ATO informal view — Simultaneous in specie contribution using the

15-year exemption and the CGT cap (individual) ....................... 149

6.9.2 ATO informal view — Simultaneous in specie contribution using the

retirement exemption and the CGT cap (individual aged at least 55) ....... 150

6.9.3 ATO informal view — Simultaneous in specie contribution from a

discretionary trust to beneficiaries and then into thefund .. .............. 151

6.9.4 ATO informal view — Individual under 55 applying the retirement exemption 153

6 ©Insyt Pty Ltd 2024



Table of Contents

Part G.

Practitioner questions regarding the SBCs and the CGT cap

7. PractitionerQuestions . ........... ... ...
7.1 Basicconditions ............. .. ...
7.2 15-yearexemption ........... ... ...
7.3 Retirement exemption ........... ... ... . ... ...
7.4 Small businessrollover . ..... ... .. ... ... ... ... .....

7.5 CGT Cap .ot
AppendiX . . ... ... .. i

Appendix 1 — The concept of a ‘connected entity’ .............

Appendix 2 — Integrity rule relating to the sale of shares or units -

50% active assetreduction .....................

Appendix 3 — Meaning of CGT concession stakeholder, significant

individual & participation percentage ............
Appendix 4 - Meaning of ‘affiliate’ ........................

Appendix 5 — Death and the small business CGT concessions . . ..

Appendix 6 — Earnout arrangements and the small business CGT

CONCESSIONS .« . o ittt t e e e e e et e e e e eeean

Appendix 7 - CGT capelection ............................

Appendix 8 — Sample S.152-325(7) notice from a company or trust to a

superannuation fund (retirement exemption) .. ....

Appendix 9 - Record of CGT exemptamount .................

Small Business Concessions and Superannuation 7



